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HOUSE BI LL 1783

State of WAshi ngt on 56th Legislature 1999 Regul ar Sessi on
By Representatives Cox, Carrell, Gonbosky and Kastama

Read first time 02/05/1999. Referred to Cormittee on Judiciary.

AN ACT Relating to reinbursenent of public entities for paynents
made because of crimnal acts of officers, enployees, or contractors;
amendi ng RCW 4.92. 070, 6.15.020, 41.28.200, and 43.43. 310; reenacting
and amendi ng RCW 41.26.053, 41.32.052, and 41.40.052; adding new
sections to chapter 43.10 RCW and creating a new section.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEWSECTION. Sec. 1. The legislature finds that citizens, through
their governnment, are frequently unable to collect reinbursenment from
enpl oyees, officers, and contractors whose crimnal conduct results in
paynment of public noney to injured parties. The l|legislature further
finds that this inability is a drain on public resources and
facilitates the avoidance or responsibility by those who engage in
crimnal conduct. The purpose of this act is to enable public entities
on behalf of the citizens to obtain reinbursenent fromsuch enpl oyees,
officers, and contractors.

NEW SECTION. Sec. 2. A new section is added to chapter 43.10 RCW
to read as foll ows:
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(1) The attorney general shall provide the state auditor with a
witten report summarizing each |egal case, or settlenment of a case,
that requires a public entity to nake any paynent as a result of
crimnal conduct by an officer or enployee of the entity or by a
contractor with the entity. The auditor shall conduct an investigation
of the facts of the case. If the auditor finds that all or a
significant portion of the paynment nade by the public entity is
attributable to the crimnal conduct of an officer, enployee, or
contractor, then the auditor may retain an attorney to sue the officer
or former officer, enployee or fornmer enpl oyee, or contractor or forner
contractor on behalf of the entity in order to collect the anobunt so
attributable. The auditor shall select an attorney not on the staff of
the attorney general. This section does not apply to recovery of any
such an anmount if the attorney general, in the report to the auditor,
states that the attorney general is not barred frombringing the | egal
action on behalf of the public entity.

(2) For purposes of this section:

(a) "Contractor" includes any person who contracts with a public
entity for the purpose of providing goods or services to a public
entity; and

(b) "Public entity" includes the state, its political subdivisions,
muni ci pal corporations, quasi-nunicipal corporations, and special
districts.

NEW SECTION. Sec. 3. A new section is added to chapter 43.10 RCW
to read as foll ows:

Thi s chapter does not apply to the retention of an attorney by the
state auditor, under section 2 of this act, to collect amounts from
current or fornmer officers, enployees, or contractors of a public
entity. This chapter also does not apply to any legal action or
settlenment in which such an attorney represents a public entity under
section 2 of this act.

NEW SECTION. Sec. 4. A new section is added to chapter 43.10 RCW
to read as foll ows:

(1) If, as aresult of crimnal conduct by a person who is a nenber
of a retirenent system or plan, the attorney general, or the state
auditor through an attorney retained under section 2 of this act,
brings legal action against the person to obtain reinbursenent of
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anounts paid by a public entity to an injured party, the attorney
general or state auditor may in the action request the court to order
paynment to the public entity of the retirement or plan benefits, or
ot her anmounts, that would otherwi se be paid to the person under the

retirement systemor plan. |If the court finds that reinbursenent is
due to the public entity, the court shall enter an order granting the
request. The order shall not conflict with the conmunity property

interests of a spouse.

(2) The adm nistrator of any public retirenent system shall adopt
rul es providing for the assignnent of benefits, or other anmounts, to a
public entity as may be required by a court order under this section.

(3) This section applies to the follow ng persons and retirenent
syst ens:

(a) Wth respect to a public retirenent system a person who, after
the effective date of this act, becones a nenber of a public retirenent
system including but not limted to a retirenent systemunder chapter
2.14, 28A.400, 28B.10, 41.26, 41.28, 41.32, 41.40, or 43.43 RCW and

(b) To the extent not prohibited by federal Ilaw, a person
participating in an enployee benefit plan identified in RCW
6. 15. 020(4) .

Sec. 5. RCW4.92.070 and 1989 c 403 s 3 are each anmended to read
as follows:

If the attorney general ((shalHh—++nd)) finds that ((sad)) the
officer, enployee, or volunteer’s acts or omssions were, or were
purported to be in good faith, within the scope of that person’s
official duties, or, in the case of a foster parent, that the
occurrence arose fromthe good faith provision of foster care servi ces,
((sai-d)) the request shall be granted((;—ia—whi-ch—event)). The
attorney general may also grant a request to represent the officer

enpl oyee, or volunteer if the attorney general believes that there is

a reasonabl e doubt whet her the acts or oni ssions were perforned i n good

faith and within the scope of official duties and that it is therefore

inthe state’'s interest to grant the request. |If a request is granted,

the necessary expenses of the defense of ((said)) the action or
proceedi ng shall be paid fromthe appropriations nade for the support
of the departnent to which such officer, enpl oyee, volunteer, or foster
parent is attached. |In such cases the attorney general shall appear
and defend such officer, enployee, volunteer, or foster parent, who
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shal | assist and cooperate in the defense of such suit. However, the
attorney general may not represent or provide private representation
for a foster parent in an action or proceeding brought by the
departnment of social and health services against that foster parent.

Sec. 6. RCW6.15.020 and 1997 ¢ 20 s 1 are each anended to read as
fol |l ows:

(1) It isthe policy of the state of Washington to ensure the well -
being of its citizens by protecting retirenment incone to which they are
or may becone entitled. For that purpose generally and pursuant to the
authority granted to the state of Washington under 11 U S.C. Sec
522(b)(2), the exenptions in this section relating to retirenent
benefits are provided.

(2) Unl ess otherw se provided by federal |aw, any noney received by
any citizen of the state of Washington as a pension fromthe governnent
of the United States, whether the sanme be in the actual possession of
such person or be deposited or |oaned, shall be exenpt from execution,
attachnment, garnishnent, or seizure by or under any |egal process
what ever, and when a debtor dies, or absconds, and |eaves his or her
famly any noney exenpted by this subsection, the sane shall be exenpt
to the famly as provided in this subsection. This subsection shal
not apply to child support collection actions issued under chapter
26.18, 26.23, or 74.20A RCW if otherwise permtted by federal |aw

(3) The right of a person to a pension, annuity, or retirenent
al l omance or disability allowance, or death benefits, or any optional
benefit, or any other right accrued or accruing to any citizen of the
state of Washington under any enployee benefit plan, and any fund
created by such a plan or arrangenent, shall be exenpt from execution
attachnment, garnishnent, or seizure by or under any |egal process
what ever. This subsection shall not apply to child support collection
actions issued under chapter 26.18, 26.23, or 74.20A RCWif otherw se
permtted by federal law. This subsection shall permt benefits under
any such plan or arrangenent to be payable to a spouse, fornmer spouse,
child, or other dependent of a participant in such plan to the extent
expressly provided for in a qualified donestic relations order that
nmeets the requirenents for such orders under the plan, or, in the case
of benefits payabl e under a plan described in sections 403(b) or 408 of
the internal revenue code of 1986, as anended, or section 409 of such
code as in effect before January 1, 1984, to the extent provided in any
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order issued by a court of conpetent jurisdiction that provides for
mai nt enance or support. This subsection shall not prohibit actions
agai nst an enployee benefit plan, or fund for valid obligations
incurred by the plan or fund for the benefit of the plan or fund. This
subsection does not apply to section 4 of this act.

(4) For the purposes of this section, the term "enpl oyee benefit
pl an" nmeans any pl an or arrangenent that is described i n RCW49. 64. 020,
i ncl udi ng any Keogh plan, whether funded by a trust or by an annuity
contract, and in sections 401(a) or 403(a) of the internal revenue code
of 1986, as anended; or that is described in sections 403(b) or 408 of
the internal revenue code of 1986, as anended, or section 409 of such
code as in effect before January 1, 1984. The term "enpl oyee benefit
pl an" shall not include any enpl oyee benefit plan that is established
or maintained for its enpl oyees by the governnment of the United States,
by the state of Washington or any political subdivision thereof, or by
any agency or instrunmentality of any of the foregoing.

(5) An enployee benefit plan shall be deened to be a spendthrift
trust, regardl ess of the source of funds, the relationship between the
trustee or custodi an of the plan and the beneficiary, or the ability of
the debtor to withdraw or borrow or otherwi se becone entitled to
benefits fromthe plan before retirement. This subsection shall not
apply to child support collection actions issued under chapter 26.18,
26.23, or 74.20A RCW if otherwise permtted by federal |[|aw Thi s
subsection shall permt benefits under any such plan or arrangenent to
be payable to a spouse, former spouse, child, or other dependent of a
participant in such plan to the extent expressly provided for in a
qual i fied donmestic rel ations order that neets the requirenments for such
orders under the plan, or, in the case of benefits payabl e under a pl an
described in sections 403(b) or 408 of the internal revenue code of
1986, as anended, or section 409 of such code as in effect before
January 1, 1984, to the extent provided in any order issued by a court
of conpetent jurisdiction that provides for maintenance or support.
Thi s subsection does not apply to section 4 of this act.

(6) Unless contrary to applicable federal | aw, nothing contained in
subsection (3), (4), or (5) of this section shall be construed as a
termnation or limtation of a spouse’s conmunity property interest in
an individual retirement account held in the nane of or on account of
the other spouse, the account hol der spouse. At the death of the
nonaccount hol der spouse, the nonaccount hol der spouse may transfer or
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distribute the comunity property interest of the nonaccount hol der
spouse in the account hol der spouse’s individual retirenent account to
t he nonaccount hol der spouse’s estate, testanentary trust, inter vivos
trust, or other successor or successors pursuant to the last wll of
t he nonaccount hol der spouse or the law of intestate succession, and
that distributee may, but shall not be required to, obtain an order of
a court of conpetent jurisdiction, including any order entered under
chapter 11.96 RCW to confirm the distribution. For purposes of
subsection (3) of this section, the distributee of the nonaccount
hol der spouse’s community property interest in an individual retirenment
account shall be considered a person entitled to the full protection of
subsection (3) of this section. The nonaccount hol der spouse’s consent
to a beneficiary designation by the account hol der spouse wth respect

to an individual retirement account shall not, absent clear and
convincing evidence to the contrary, be deened a release, gift,
relinquishment, termnation, limtation, or transfer of the nonaccount

hol der spouse’s conmmunity property interest in an individual retirenment
account. For purposes of this subsection, the term"nonaccount hol der
spouse” neans the spouse of the person in whose nane the individua
retirement account is nmaintained. The term "individual retirenent
account™ includes an individual retirenent account and an individual
retirement annuity both as described in section 408 of the interna
revenue code of 1986, as anended, and an individual retirenent bond as
described in section 409 of the internal revenue code as in effect
before January 1, 1984. As used in this subsection, an order of a
court of conpetent jurisdiction includes an agreenent, as that termis
used under RCW 11.96. 170.

Sec. 7. RCW41.26.053 and 1991 ¢ 365 s 20 and 1991 ¢ 35 s 25 are
each reenacted and anmended to read as foll ows:

(1) Subject to subsections (2), (3), and ((£3))) (4) of this
section, the right of a person to a retirenent allowance, disability
al | owance, or death benefit, to the return of accumulated
contributions, the retirenent, disability or death allowance itself,
any optional benefit, any other right accrued or accruing to any person
under the provisions of this chapter, and the noneys in the fund
created under this chapter, are hereby exenpt from any state, county,
muni ci pal, or other local tax and shall not be subject to execution,
garni shment, attachnment, the operation of bankruptcy or insolvency
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laws, or any other process of |aw whatsoever, and shall be
unassi gnabl e.

(2) On the witten request of any person eligible to receive
benefits under this section, the departnent may deduct from such
paynments the premuns for life, health, or other insurance. The
request on behalf of any child or children shall be made by the | egal
guardi an of such child or children. The departnent may provide for
such persons one or nore plans of group insurance, through contracts
with regularly constituted insurance carriers or health care service
contractors.

(3) Subsection (1) of this section shall not prohibit the
departnent from conplying with (a) a wage assignnent order for child
support issued pursuant to chapter 26.18 RCW (b) an order to w thhold
and deliver issued pursuant to chapter 74.20A RCW (c) a notice of
payrol |l deduction issued pursuant to RCW 26.23.060, (d) a nandatory
benefits assignnment order issued by the departnent, (e) a court order
directing the departnment of retirenment systens to pay benefits directly
to an obligee under a dissolution order as defined in RCW41. 50. 500( 3)
which fully conplies with RCW 41.50.670 and 41.50.700, or (f) any
adm nistrative or court order expressly authorized by federal |aw

(4) Subsection (1) of this section does not apply to section 4 of

this act.

Sec. 8. RCWA41. 28. 200 and 1939 ¢ 207 s 21 are each anended to read
as follows:

The right of a person to a pension, an annuity or a retirenent
al l omance, to the return of contributions, the pension, annuity or
retirement allowance itself, any optional benefit, any other right
accrued or accruing to any person under the provisions of this chapter,
and the noneys in the fund created under this chapter shall not be
subject to execution, garnishnment, attachment, or any other process
what soever and shall be wunassignable except as in this chapter
specifically provided. This section does not apply to section 4 of

this act.

Sec. 9. RCW 41. 32. 052 and 1991 ¢ 365 s 21 and 1991 ¢ 35 s 63 are
each reenacted and anended to read as fol |l ows:

(1) Subject to subsections (2), (3), and ((£3)»)) (4) of this

section, the right of a person to a pension, an annuity, a retirenent
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al l omance, or disability allowance, to the return of contributions, any
optional benefit or death benefit, any other right accrued or accruing
to any person under the provisions of this chapter and the noneys in
the various funds created by this chapter shall be unassignable, and
are hereby exenpt fromany state, county, nunicipal or other |ocal tax,
and shall not be subject to execution, garnishnment, attachnent, the
operation of bankruptcy or insolvency |laws, or other process of |aw
what soever

(2) This section shall not be deened to prohibit a beneficiary of
a retirenent allowance who is eligible:

(a) Under RCW 41.05.080 from authorizing nonthly deductions
therefromfor paynent of prem uns due on any group insurance policy or
pl an i ssued for the benefit of a group conprised of public enpl oyees of
the state of Washington or its political subdivisions;

(b) Under a group health care benefit plan approved pursuant to RCW
28A. 400. 350 or 41.05. 065 fromaut hori zi ng nont hl y deducti ons t herefrom
of the amount or amounts of subscription paynents, prem uns, or
contributions to any person, firm or corporation furnishing or
provi ding nmedical, surgical, and hospital care or other health care
I nsurance; or

(c) Under this systemfromauthorizing nonthly deductions therefrom
for paynment of dues and other nenbership fees to any retirenent
association conposed of retired teachers and/or public enployees
pursuant to a witten agreenent between the director and the retirenent
associ ati on.

Deductions under (a) and (b) of this subsection shall be nade in
accordance with rules that may be adopted by the director.

(3) Subsection (1) of this section shall not prohibit the
departnment from conplying with (a) a wage assignnent order for child
support issued pursuant to chapter 26.18 RCW (b) an order to w thhold
and deliver issued pursuant to chapter 74.20A RCW (c) a notice of
payrol |l deduction issued pursuant to RCW 26.23.060, (d) a nandatory
benefits assignnment order issued by the departnent, (e) a court order
directing the departnment of retirenment systens to pay benefits directly
to an obligee under a dissolution order as defined in RCW41. 50. 500( 3)
which fully conplies with RCW 41.50.670 and 41.50.700, or (f) any
adm nistrative or court order expressly authorized by federal |aw

(4) Subsection (1) of this section does not apply to section 4 of
this act.
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Sec. 10. RCWA41.40.052 and 1991 ¢ 365 s 22 and 1991 ¢ 35 s 92 are
each reenacted and anmended to read as foll ows:

(1) Subject to subsections (2), (3), and ((£3))) (4) of this
section, the right of a person to a pension, an annuity, or retirenent
al | ownance, any optional benefit, any other right accrued or accruing to
any person under the provisions of this chapter, the various funds
created by this chapter, and all noneys and investnents and incone
t hereof, are hereby exenpt fromany state, county, municipal, or other
local tax, and shall not be subject to execution, garnishnent,
attachnment, the operation of bankruptcy or insolvency |aws, or other
process of | aw whatsoever, and shall be unassignabl e.

(2) This section shall not be deened to prohibit a beneficiary of
a retirement allowance from authorizing deductions therefrom for
paynment of prem uns due on any group insurance policy or plan issued
for the benefit of a group conprised of public enployees of the state
of Washington or its political subdivisions and whi ch has been approved
for deduction in accordance with rules that may be adopted by the state
heal th care authority and/or the departnent, and this section shall not
be deened to prohibit a beneficiary of a retirenment allowance from
aut hori zing deductions therefrom for paynent of dues and other
menbership fees to any retirenent association or organization the
menber shi p of which i s conposed of retired public enployees, if atotal
of three hundred or nore of such retired enpl oyees have aut hori zed such
deduction for paynent to the sane retirenent association or
or gani zati on.

(3) Subsection (1) of this section shall not prohibit the
departnment from conplying with (a) a wage assignnent order for child
support issued pursuant to chapter 26.18 RCW (b) an order to w thhold
and deliver issued pursuant to chapter 74.20A RCW (c) a notice of
payrol |l deduction issued pursuant to RCW 26.23.060, (d) a nandatory
benefits assignnment order issued by the departnent, (e) a court order
directing the department of retirenment systens to pay benefits directly
to an obligee under a dissolution order as defined in RCW41. 50. 500( 3)
which fully conplies with RCW 41.50.670 and 41.50.700, or (f) any
adm nistrative or court order expressly authorized by federal |aw

(4) Subsection (1) of this section does not apply to section 4 of
this act.
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Sec. 11. RCW 43. 43. 310 and 1991 c 365 s 23 are each anended to
read as foll ows:

(1) Except as provided in subsections (2), (3), and ((£3))) (4) of
this section, the right of any person to a retirenment allowance or
optional retirenent allowance under the provisions hereof and all
nmoneys and investnents and inconme thereof are exenpt from any state,
county, nunicipal, or other local tax and shall not be subject to
execution, garnishnment, attachnent, the operation of bankruptcy or the
i nsolvency |aws, or other processes of |aw whatsoever and shall be
unassi gnabl e except as herein specifically provided.

(2) Subsection (1) of this section shall not prohibit the
departnment of retirenent systens from conplying with (a) a wage
assi gnnent order for child support issued pursuant to chapter 26.18
RCW (b) an order to wthhold and deliver issued pursuant to chapter
74. 20A RCW (c) a notice of payroll deduction issued pursuant to RCW
26. 23. 060, (d) a mandatory benefits assi gnnent order issued pursuant to
chapter 41.50 RCW (e) a court order directing the departnent of
retirement systens to pay benefits directly to an obligee under a
di ssolution order as defined in RCW41.50.500(3) which fully conplies
with RCW 41.50.670 and 41.50.700, or (f) any admnistrative or court
order expressly authorized by federal |aw

(3) Subsection (1) of this section shall not be deened to prohibit
a beneficiary of a retirenent allowance from authorizing deductions
therefromfor paynent of prem uns due on any group insurance policy or
pl an issued for the benefit of a group conprised of nenbers of the
Washi ngton state patrol or other public enployees of the state of
Washi ngton, or for contributions to the Wshington state patrol
menori al foundati on.

(4) Subsection (1) of this section does not apply to section 4 of
this act.

~-- END ---
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